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P r o t e s t  a l l e g i n g  improper  a c t i o n s  o f  con- 
t r a c t i n g  o f f i c e r  a t  b i d  o p e n i n g  is u n t i m e l y  
where p r o t e s t  was f i l e d  o v e r  1 month a f t e r  b id 
o p e n i n g .  

B i d  which i n d i c a t e d  "no  b id"  f o r  o n e  s u b i t e m  
and o n l y  o f f e r e d  b i d  o n  t h e  a l t e r n a t i v e  sub- 
i t e m  is n o n r e s p o n s i v e  where t h e  c o n t r a c t  
awarded i n c l u d e d  t h e  s u b i t e m  for which t h e  " n o  
b id"  n o t a t i o n  had been  e n t e r e d .  By n o t  b id-  
d i n g  o n  b o t h  s u b i t e m s ,  each of which r e q u e s t e d  
a d i f f e r e n t  m a t e r i a l ,  t h e  b i d d e r  assumed t h e  
r i s k  t h a t  i t s  b i d  would be u n a c c e p t a b l e  i f  t h e  
s u b i t e m  n o t  b i d  upon was i n c l u d e d  i n  t h e  
c o n t r a c t  awarded .  

P r o t e s t  of a l l e g e d  a m b i g u i t i e s  and  d e f e c t s  i n  
s o l i c i t a t i o n  is d i s m i s s e d  a s  u n t i m e l y  where 
the  a l l e g e d  a m b i g u i t i e s  and d e f e c t s  were 
a p p a r e n t  o n  t h e  f a c e  o f  t h e  s o l i c i t a t i o n  b u t  
were n o t  p r o t e s t e d  u n t i l  a f t e r  t h e  b i d  
o p e n i n g .  

T r i p l e  A S h i p y a r d s  ( T r i p l e  A ) ,  a d i v i s i o n  o f  T r i p l e  A 
i n e  Shop,  I n c . ,  p ro t e s t s  t h e  r e j e c t i o n  of  i t s  b i d  a s  
e s p o n s i v e  and  award to  P a c i f i c  Dry Dock and  R e p a i r  C o .  
i f i c )  unde r  i n v i t a t i o n  for b i d s  ( I F 6 1  No. 8140-85-B- 

0 0 4 2 ,  i s s u e d  by t h e  N a t i o n a l  P a r k  S e r v i c e ,  Depar tment  o f  t h e  
I n t e r i o r ,  f o r  d r y d o c k i n g  and r e p a i r  o f  t h e  B a l c l u t h a ,  a n  
h i s tor ic  s q u a r e  r igged  s a i l i n g  s h i p .  T r i p l e  A ' s  p r o t e s t  is 
d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

The IF6 was i s s u e d  on  J u l y  26, 1985,  and  b i d s  were 
s u b m i t t e d  by  three f i r m s  i n c l u d i n g  T r i p l e  A and P a c i f i c .  
B i d  o p e n i n g  was o n  August  26, 1985.  The  b i d s  s u b m i t t e d  by 
T r i p l e  A and a n o t h e r  b i d d e r  were d e t e r m i n e d  to  be nonrespon-  
s i v e  and  award was made t o  P a c i f i c  o n  September  1 0 ,  1985.  
We note t h a t  t h e  o t h e r  b i d d e r  was d e t e r m i n e d  n o n r e s p o n s i v e  
by t h e  agency  for r e a s o n s  who l ly  u n r e l a t e d  to  any  o f  t h e  
mat te rs  r a i s e d  by T r i p l e  A i n  i t s  p r o t e s t .  
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I n  its i n i t i a l  protest  l e t t e r ,  f i l e d  i n  o u r  O f f i c e  o n  
September 17, 1 9 8 5 ,  T r i p l e  a r g u e d  t h a t  h e  a g e n c y  s h o u l d  
n o t  h a v e  a c c e p t e d  P a c i f i c ' s  b i d ,  s i n c e  P a c i f i c  b i d  o n  each 
i n d i v i d u a l  i t e m  o n  t h e  b i d  s c h e d u l e ,  b u t  d i d  n o t  s u b m i t  a 
t o t a l  b i d  pr ice  for  a l l  items. T h i s  i n i t i a l  protest was 
d i s m i s s e d  b y  o u r  O f f i c e  w i t h o u t  r e c e i v i n g  a n  a g e n c y  r e p o r t  
o n  t h e  i s s u e .  T r i p l e  A S h i p y a r d s ,  B-220282, Sep t .  27, 1985,  
85-2 C.P.D.  ?I 352 .  We h e l d  t h a t  s i n c e  P a c i f i c  h a d  e n t e r e d  a 
b i d  p r i c e  f o r  e v e r y  i t e m ,  i t  had i n  e f f e c t  o f f e r e d  t o  
perform as  r e q u i r e d  u n d e r  t h e  s o l i c i t a t i o n  a n d ,  t h u s ,  t h e  
f a i l u r e  t o  e n t e r  a t o t a l  b i d , p r i c e  d i d  n o t  r e n d e r  i ts  b i d  
n o n r e s p o n s i v e .  T r i p l e  A h a s  n o t  r e q u e s t e d  t h a t  w e  r e c o n -  
s ide r  our  September 27 d e c i s i o n  a n d ,  t h e r e f o r e ,  w e  w i l l  n o t  
c o n s i d e r  t h e  i s s u e  f u r t h e r .  

O n  September 27, 1 9 8 5 ,  T r i p l e  A f i l e d  a s e c o n d  p r o t e s t  
l e t t e r  i n  w h i c h  i t  p r o t e s t e d  s e v e r a l  o the r  aspec ts  of t h i s  
p r o c u r e m e n t .  Among o t h e r  t h i n g s ,  t h e  protester objected to 
t h e  a c t i o n s  of t h e  c o n t r a c t i n g  o f f i c e r  a t  t h e  A u g u s t  26 b i d  
o p e n i n g ,  s p e c i f i c a l l y ,  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e m o v a l  o f  
P a c i f i c ' s  b i d  f r o m  t h e  b i d  o p e n i n g  room i n  order  to  c o m p u t e  
t h e  t o t a l  amoun t  o f  P a c i f i c ' s  b i d  a n d  h i s  a n n o u n c e m e n t  o f  
o n l y  P a c i f i c ' s  t o t a l  b i d  price a n d  n o t  t h e  p r ices  b i d  by 
P a c i f i c  o n  t h e  i n d i v i d u a l  l i n e  items. 

Our  'Bid P r o t e s t  R e g u l a t i o n s  p r o v i d e  t h a t  a p r o t e s t  m u s t  
be f i l e d  w i t h i n  10  d a y s  a f t e r  t h e  p r o t e s t  g r o u n d s  were known 
o r  s h o u l d  h a v e  b e e n  known. 4 C.F .R .  S 2 1 . 2 ( a ) ( 2 )  ( 1 9 8 5 ) .  
S i n c e  t h e  c o n t r a c t i n g  o f f i c e r ' s  a l l e g e d l y  i m p r o p e r  a c t i o n s  
were known to  t h e  protester  a t  t h e  t i m e  of b i d  o p e n i n g - -  
A u g u s t  2 6 - - T r i p l e  A ' s  protes t  of these a c t i o n s  w h i c h  was 
f i l e d  w i t h  o u r  O f f i c e  o n  S e p t e m b e r  27- -about  1 month  a f t e r  
b i d  o p e n i n g - - i s  c l e a r l y  u n t i m e l y  a n d  w i l l  n o t  be c o n s i d e r e d  
o n  t h e  merits.  

I n  i t s  September 27 pro te s t ,  T r i p l e  A a l s o  protests  t h e  
c o n t r a c t i n g  o f f i c e r ' s  r e j ec t ion  of i ts  b i d  a s  n o n r e s p o n s i v e  
a n d  m a i n t a i n s  t h a t  t h e  award to  P a c i f i c  was d e f e c t i v e  i n  
t h a t  i t  d i d  n o t  i n c l u d e  i t e m  1 4 ,  w h i c h  was i d e n t i f i e d  i n  t h e  
I F B  a s  a "base b i d  i t e m . "  W e  d i s c u s s  these i s s u e s  i n  t u r n .  

T h e r e  were 27 i t e m s  se t  f o r t h  i n  t h e  s o l i c i t a t i o n  
s c h e d u l e :  items 1 t h r o u g h  1 4  were d e s i g n a t e d  a s  "base b i d  
i t e m s , "  i t e m s  15 t h r o u g h  1 9  a s  " c o n t i n g e n c y  items" a n d  items 
20 t h r o u g h  27 a s  " o p t i o n  items." P r e c e d i n g  t h e  l i s t  of b i d  
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items, t h e  s o l i c i t a t i o n  p r o v i d e d ,  i n  p a r t ,  t h a t  " t h e  bidder  
s h a l l  i n s e r t  a b i d  price opposi te  e a c h  i t e m  l i s ted  below." 
F o l l o w i n g  t h e  b i d  items, t h e  s o l i c i t a t i o n  s ta ted:  

"Award w i l l  be made to  o n e  b idder  i n  
a c c o r d a n c e  w i t h  t h e  i n s t r u c t i o n s  t o  b idders .  
D e t e r m i n a t i o n  of t h e  low b i d d e r  w i l l  b e  based 
o n  t h e  t o t a l  b i d  i n c l u d i n g  a l l  c o n t i n g e n c i e s  
a n d  o p t  i o n s .  'I 

T r i p l e  A i n d i c a t e d  " n o  b i d "  o n  s u b i t e m s  14a,  2 6 a  a n d  
2 7 a .  T h e  a g e n c y  t a k e s  t h e  p o s i t i o n  t h a t  T r i p l e  A ' s  f a i l u r e  
t o  b i d  o n  these s u b i t e m s  made i t s  b i d  n o n r e s p o n s i v e .  I t e m  
14 was for  " R e p a i r ,  Renewal  o f  Main Weather Deck."  Items 26 
and  27  werer r e s p e c t i v e l y ,  f o r  r e p a i r  a n d  r e n e w a l  of t h e  
m a i n  weather deck "Starboard" a n d  " P o r t . "  S u b i t e m  "a" u n d e r  
items 1 4 ,  26 ,  a n d  27 s p e c i f i e d  " W i t h  Teak  M a r g i n s "  a n d  
s u b i t e m s  " b "  s p e c i f i e d  " W i t h  F i r  M a r g i n s . "  I n  other w o r d s ,  
T r i p l e  A b i d  o n l y  o n  f i r  m a r g i n s  u n d e r  i t e m s  1 4 ,  26 ,  a n d  27 
a n d  i n d i c a t e d  " N O  B i d "  f o r  t e a k  m a r g i n s .  

T h e  f i l e  shows t h a t  award to  P a c i f i c  u n d e r  t h e  
s o l i c i t a t i o n  i n c l u d e d  s u b i t e m s  26a a n d  2 7 a r  but  d i d  n o t  
i n c l u d e  i t e m  14a. The  a g e n c y  a d v i s e s  t h a t  i t  was its 
i n t e n t  t o ' , p r e s e r v e  i t s  f l e x i b i l i t y  t o  choose t h e  w o r k  t o  be 
p e r f o r m e d  u n d e r  t h e  c o n t r a c t  u n t i l  t h e  b i d s  were o p e n e d  and  
t h e  cos ts  of a l t e r n a t e  approaches were known. The  a g e n c y  
f u r t h e r  s t a t e s  t h a t  i n  v i e w  o f  t h e  f a c t  t h a t  t h e  award 
i n c l u d e s  i t e m s  26a  a n d  2 7 a ,  w h i c h  i n c l u d e d  t h e  r e p a i r s  
r e q u i r e d  u n d e r  i t e m  14, i t  d e t e r m i n e d  t h a t  a w a r d  of i t e m  14 
was u n n e c e s s a r y .  

T r i p l e  A e x p l a i n s  t h a t  i t  b i d  o n l y  o n  t h e  f i r  a l t e r n a t e  
items u n d e r  i t e m s  14, 26 a n d  27 b e c a u s e  i t  was u n a b l e  t o  
o b t a i n  a f i r m  commitment  f o r  t i m e l y  d e l i v e r y  o f  " F i r s t  
E u r o p e a n  Q u a l i t y  T e a k "  a s  r e q u i r e d  i n  t h e  s o l i c i t a t i o n ' s  
s t a t e m e n t  of w o r k .  Based  o n  a s t a t e m e n t  i n  t h e  s o l i c i t a t i o n  
i n d i c a t i n g  t h e  a g e n c y ' s  a w a r e n e s s  of t h e  sho r t age  of t h e  
r e q u e s t e d  h i g h  grade t e a k ,  t h e  p r o t e s t e r  s t a t e s  it  ? resumed  
t h a t  i t  "had a n  a l t e r n a t e "  a n d  p r i c e d  o n l y  t h e  f i r .  

T h e  s o l i c i t a t i o n ' s  s t a t e m e n t  of w o r k  c o n c e r n i n g  items 
26 a n d  27 p r o v i d e d  t h a t  a l l  m a t e r i a l  " s h a l l  c o n f o r m "  t o  t h e  
s t a n d a r d s  e s t a b l i s h e d  by  t h e  s t a t e m e n t  o f  work  f o r  b i d  i t e m  
14. T h a t  s t a t e m e n t  of w o r k  p r o v i d e d  w i t h  regard t o  
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mater ia l s  t h a t  " a l l  m a r g i n  p l a n k i n g  s h a l l  b e  F i r s t  E u r o p e a n  
Q u a l i t y  Teak ."  T h i s  statement of w o r k  f u r t h e r  p r o v i d e d  t h a t  
"Depending  o n  a v a i l a b i l i t y  o f  q u a l i t y  t e a k ,  a n  a l t e r n a t e  
method u s i n g  d o u g l a s  f i r  m a r g i n  p l a n k i n g  may b e  s p e c i f i e d  by 
t h e  CO [ c o n t r a c t i n g  o f f i c e r ]  .I' W h i l e  t h e  a g e n c y  c o u l d  h a v e  
more c l e a r l y  s t a t e d  i t s  i n t e n t  t o  o b t a i n  t e a k  m a r g i n s ,  w e  
b e l i e v e  t h a t  t h i s  l a n g u a g e  was s u f f i c i e n t l y  c l ea r  to  p l a c e  
p r o s p e c t i v e  b i d d e r s  o n  n o t i c e  t h a t ,  i f  p o s s i b l e ,  t h e  a g e n c y  
i n t e n d e d  t o  m a k e  award f o r  t e a k  m a r g i n  p l a n k i n g  u n d e r  items 
1 4 ,  26 ,  a n d  2 7 .  The o p t i o n  p e r m i t t i n g  t h e  c o n t r a c t i n g  
o f f i c e r  t o  s e l ec t  d o u g l a s  f i r  a s  a n  a l t e r n a t e  mater ia l  f o r  
t h e  m a r g i n  p l a n k i n g  a p p a r e n t l y  was i n t e n d e d  t o  address  a 
s i t u a t i o n  where  t e a k  was e i t h e r  n o t  a v a i l a b l e  o r  was o n l y  
o f f e r e d  a t  c l e a r l y  u n r e a s o n a b l e  p r i c e s .  I t  is c l ea r  u n d e r  
t h e  s o l i c i t a t i o n  t h a t  t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  t e a k  
o r  f i r  was to  b e  u s e d  f o r  t h e  m a r g i n  p l a n k i n g  was a d e c i s i o n  
t o  be made by t h e  c o n t r a c t i n g  o f f i c e r  a n d  n o t  t h e  b idders .  

The t e r m  " n o  b i d "  n o r m a l l y  is r e g a r d e d  a s  e x p r e s s i n g  a 
b i d d e r ' s  i n t e n t i o n  n o t  t o  f u r n i s h  a n  i t e m  so t h a t  a " n o  b i d "  
of a r e q u i r e d  i t e m  r e s u l t s  i n  a n  u n a c c e p t a b l e  b i d .  - S e e  
James W .  Boye r  Co., B-187539, Nov. 1 7 ,  1 9 7 6 ,  76-2 C.P.D. 
11 433.  S ince  t h e  award i n c l u d e d  t e a k  m a r g i n  p l a n k i n g  u n d e r  
i tems 26a a n d  2 7 a ,  i t e m s  f o r  w h i c h  T r i p l e  A i n d i c a t e d  "NO 
B i d , "  the1 c o n l t r a c t i n g  o f f i c e r  p r o p e r l y  d e t e r m i n e d  t h a t  t h e  
b i d  s u b m i t t e d  by T r i p l e  A was i n e l i g i b l e  f o r  award. Where a 
b i d d e r  h a s  b i d  u n d e r  one a l t e r n a t e  i t e m ,  b u t  h a s  f a i l e d  t o  
b i d  a n o t h e r  a l t e r n a t e ,  t h e  b idder  r u n s  t h e  r i s k  t h a t  i t  
would n o t  be e l i g i b l e  f o r  award  s h o u l d  t h e  g o v e r n m e n t  e l e c t  
t o  a c c e p t  a n  a l t e r n a t e  n o t  b i d  upon.  - See C a s s o n  Construe- 
t i o n  Company, I n c . ,  B-198746, O c t .  2 4 ,  1 9 8 0 ,  80-2 
C.P.D. 11 318 a t  3 .  We t h e r e f o r e  d e n y  T r i p l e  A ' s  p r o t e s t  o f  
t h e  r e j e c t i o n  o f  i t s  b i d .  

T r i p l e  A a l s o  a r g u e s  t h a t  t h e  award  t o  P a c i f i c  was 
d e f e c t i v e  b e c a u s e  i t  o m i t t e d  i t e m  1 4 ,  i d e n t i f i e d  i n  t h e  
IFB a s  a " b a s e  b i d  i t e m . "  A s  s t a t e d  a b o v e ,  t h e  a g e n c y  
s t a t e s  t h a t  i n  v i e w  o f  t h e  f a c t  t h a t  t h e  award  i n c l u d e d  
items 26a  a n d  2 7 a ,  i t  d e t e r m i n e d  t h a t  award  o f  item 1 4  was 
u n n e c e s s a r y .  I n  a d d i t i o n ,  t h e  a g e n c y  m a i n t a i n s  t h a t  i t  was 
n o t  r e q u i r e d  t o  award a l l  base items s ince  t h e  s o l i c i t a t i o n  
i n c o r p o r a t e d  by r e f e r e n c e  t h e  c o n t r a c t  c l ause  s e t  f o r t h  a t  
Federal  A c q u i s i t i o n  R e g u l a t i o n  (FAR), S 52.214-10 ,  F e d e r a l  
A c q u i s i t i o n  C i r c u l a r  84 -5 ,  A p r i l  1, 1 9 8 5 ,  e n t i t l e d  " C o n t r a c t  
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Award-Sealed B i d d i n g . "  T h a t  c l a u s e  p r o v i d e s  i n  p e r t i n e n t  
p a r t  t h a t  " [ t l h e  g o v e r n m e n t  may accept a n y  i t e m  o r  g r o u p  of 
i t e m s  i n  a b i d ,  u n l e s s  t h e  bidder  q u a l i f i e s  t h e  b i d  b y  
s p e c i f i c  l i m i t a t i o n s . "  

N o t w i t h s t a n d i n g  t h e  c i t ed  c l a u s e ,  t h e  s o l i c i t a t i o n  d i d  
i n d i c a t e  t h a t  i t e m  1 4  wou ld  be a w a r d e d  s i n c e  i t  was 
d e s i g n a t e d  a s  a "base b i d  i t e m "  a n d  was t o  be e v a l u a t e d  f o r  
award. W h i l e  t h e  a g e n c y  n e v e r  i n t e n d e d  t o  i s s u e  a n  award 
e n c o m p a s s i n g  a l l  b i d  items, w e  do n o t  b e l i e v e  t h a t  b idde r s  
r e a s o n a b l y  c o u l d  a n t i c i p a t e  t h a t  a n y  o f  t h e  "base b i d  items" 
wou ld  be e x c l u d e d  f r o m  award. M o r e o v e r ,  i t  is w e l l  
e s t a b l i s h e d  t h a t  f o r  p u r p o s e s  of award b i d  prices m u s t  be 
e v a l u a t e d  a g a i n s t  t h e  a c t u a l  w o r k  t o  be a w a r d e d .  S o u t h -  

I n c . ,  a n d  A m e r i c a n  T e r m i n a l s  & C o m m u n i c a t i o n s ,  I n c . ,  5 3  
Comp. Gen. 8 9 5  ( 1 9 7 4 ) ,  74-1 C.P.D. N 296.  However ,  here 
t h e  a y e n c y l ' s  f a i l u r e  to  award i t e m  1 4  d i d  n o t  p r e j u d i c e  
T r i p l e  A s i n c e  t h e  a g e n c y  decided t o  r e p a i r  t h e  m a i n  weather 
deck u s i n g  t e a k  m a r g i n s  whereas T r i p l e  A o n l y  b i d  o n  t he  f i r  
a l t e r n a t e s  f o r  i t e m s  1 4 ,  2 6 ,  a n d  2 7 .  T h u s ,  T r i p l e  A would  
n o t  h a v e  b e e n  e l i g i b l e  fo r  award e v e n  i f  i t e m  14 had b e e n  
awarded. 
B-Z12004,,Flov. 1 7 , .  1 9 8 3 ,  83-2 C . P . D .  11 578 a t  3. By l e t t e r  

- See M i n n e s o t a  M i n i n g  and  M a n u f a c t u r i n g  C o . ,  

of t o d a y ,  w e  a r e  recommending  t o  t h e  D e p a r t m e n t  of t h e  
I n t e r i o r  t h a t  i n  s i m i l a r  f u t u r e  p r o c u r e m e n t s  i t  more c l e a r l y  
se t  o u t  t h e  manner  i n  w h i c h  i t e m s  w i l l  be se lec ted  for  award 
and t h a t  i t  s e t  f o r t h  p r i ce  e v a l u a t i o n  c r i t e r i a  w h i c h  w i l l  
c o r r e s p o n d  t o  t h e  base b i d  items a c t u a l l y  a w a r d e d .  

T r i p l e  A also a l l e g e s  t h a t  t h e  I F B  is " c o n f u s i n g  a n d  
c a p r i c i o u s "  i n  c e r t a i n  o the r  r e s p e c t s .  T h e  p r o t e s t e r  p o i n t s  
o u t  t h a t  a l t h o u g h  t h e  s o l i c i t a t i o n  s t a t e d  t h a t  t h e  l o w  
b i d d e r  would  be d e t e r m i n e d  o n  t h e  b a s i s  of t h e  t o t a l  p r i c e  
for a l l  27 i tems, t h e  l i n e  o n  t h e  same page w h i c h  r e q u i r e d  
b idde r s  to  i n s e r t  a t o t a l  b i d  p r i c e  re fe r red  t o  " i tems  1 
t h r o u g h  25 ."  T r i p l e  A a l s o  a rgues  t h a t  t h e  I F B  d i d  n o t  
i n f o r m  p r o s p e c t i v e  b i d d e r s  a s  t o  how b i d s  were g o i n g  t o  be  
e v a l u a t e d  w i t h  respect t o  base items 8 ,  11, a n d  1 4 ,  a s  w e l l  
a s  t w o  c o n t i n g e n t  items a n d  three o p t i o n  i t e m s .  

Our B i d  P r o t e s t  R e g u l a t i o n s  p r o v i d e  t h a t  g r o t e s t s  based 
upon  a l l e g e d  i m p r o p r i e t i e s  i n  a s o l i c i t a t i o n  w h i c h  a r e  
a p p a r e n t  g r i o r  t o  b i d  o p e n i n g  s h a l l  be f i l e d  p r i o r  t o  b i d  
o p e n i n g .  4 C.F.R. S 2 1 . 2 ( a ) ( l )  ( 1 9 8 5 ) .  A c c o r d i n g l y ,  s i n c e  
these a l l e g e d  i n c o n s i s t e n c i e s  a n d  a m b i g u i t i e s  were a p p a r e n t  
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upon reading the IFB, Triple A ' s  objection to the 
discrepancy between the solicitation's line €or the bidder's 
"total bid" and the solicitation's bid evaluation scheme, as 
well as its objection to the ambiguity of the IFB regarding 
the evaluation of certain items, is untimely and will not be 
considered by our Office. See GM Industries, Inc., 
B-216297, May 23, 1985, 8 5 - 1 . P . D .  n 5 8 8 .  

The protest is denied in part and dismissed in part. 

General Counsel 




